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CPI Nl ON AND ORDER

Applicant (also “respondent”) appeals the | aw judge's deni al
of his Equal Access to Justice Act (EAJA) application, filed
pursuant to 5 U.S.C. 504 and our rules at 49 C.F.R 836.' The

! The Administrator has replied in opposition to the appeal.
Appl i cant does not argue that this reply not be considered, but
at various points in his appeal challenges the Adm nistrator’s
al | egedly unaut hori zed response to the brief applicant filed in
response to our remand order, EA-4274, served Novenber 30, 1994.
Applicant is correct that, when we remanded this case for further
EAJA processing, we did not contenplate an additional filing by
(continued.))
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| aw judge held that applicant was not entitled to recovery of
approximately $31,000 in fees and expenses because he incurred no
obligation to pay his representative, attorney assistants, and
experts, and did not qualify for a judicially-devel oped exception
that all ows paynent for certain pro bono work. The |aw judge
al so reviewed the EAJA application on the nerits, and concl uded
that, were applicant entitled to recover under EAJA, the hourly
rate billed by his non-attorney representative was too high,
certain fees and expenses shoul d be disallowed, and tine spent on
various tasks was unreasonabl e and shoul d be reduced.?

We commend the | aw judge for his thorough study and
anal ysis, which has contributed greatly to our concl usion.
However, based on the additional information provided us in
applicant’s appeal brief, we nust disagree with the | aw judge’s
finding that applicant is not entitled to EAJA recovery, and we
address this issue first.

1. Conti ngency fees and EAJA. EAJA provides for recovery

of "fees and other expenses incurred." (Enphasis added.) When
t he Board remanded this case for calculation of an EAJA award,

applicant was authorized to submt a response to new argunents

(..conti nued)

the Adm nistrator. Nevertheless, it was within the | aw judge's
di scretion to accept such a pleading and others (see initial

deci sion served May 2, 1995) and, in fact, had the Taw judge seen
t he need, he could have required the filing of further briefs.

2 The | aw judge's decision, served May 2, 1995, is cited here as
t he "EAJA decision.”
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offered by the Adm nistrator in his reply to applicant’s appeal.
(Id. at 9. The Adm nistrator added clains that fees were not
all owed for work done prior to the order of suspension, and that
expert witness fees and applicant’s representative's hours and
fees were excessive.)

In response, applicant indicated that he was not charged for
any services in connection with this case. As the |aw judge
noted (EAJA decision at 2), in the Decenber 29, 1994 filing on
remand, applicant stated:

None of the persons who perforned services on Captain

Scott's behal f charged himfor those services. Wth regard

to the attorneys provided by the Air Line Pilots

Associ ation, those services were paid for in the form of

salary by the nenbership of the union. Wth respect to

Captain Scott's other representative (Robert Konop) and his

experts (Kevin Daisey and Paul Lyon), all provided those

services on their own tinme and at their own expense.
Appl i cant al so st at ed:

There is no inportance which could or should be attached to

the fact that Captain Scott was not billed, did not pay for

t he services which he received, or that those involved in

his defense did not charge himfor those services. The

provi sions of the Board' s Rules and the EAJA require paynent
at the rates "customarily" charged.

Applicant offered this information in response to the
Adm nistrator's claimthat the |level of fees was too high. The
Adm ni strator had not, to this point, argued that applicant
incurred no costs and therefore was not entitled to EAJA
recovery. However, applicant's statenents were read by the | aw
judge and they raised, in his mnd, the fundanental question of

whet her fees could be awarded when an individual was not charged
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for representati on and was under no apparent obligation to pay
for that representation

On appeal fromthe | aw judge’s decision, applicant now
offers nore clarifying information. He states that a contingency
fee arrangenent existed, and provides the terns of that
arrangenent. W, thus, now have available to us information that
was not before the law judge -- information that we have
determ ned to consider because we think it raises an inportant
i ssue of policy extending far beyond this case.® M. Konop,
applicant’s non-attorney representative, now explains that, if
EAJA recovery occurs, Captain Scott has agreed to pay fees and
expenses up to the awarded anount. See Konop Affidavit, Addendum
Dto "Applicant's Second Appeal ," dated May 26, 1995, at D6 and
D-7.4

% This material is new evidence, but the Adm nistrator does not
argue that it should be stricken.

* The foll owi ng paragraphs fromthe affidavit summarize the terms
of representation:

17. Third, time that | [Konop] put in to the case, beyond
that which Captain Scott m ght be able to put into his own
defense, woul d be offered by Captain Scott to others
involved in aviation enforcenent litigation. It was
expressed and inplied that, where he was able, Captain Scott
woul d act as an investigator or expert wtness in cases
brought agai nst other airman [sic], irrespective of

i nvol venent in such cases. Such services would be offered
by Captain Scott on a 'pro bono' basis.

18. Fourth, by express and inplied agreenent, Captain Scott

coommtted to the paynment of fees and expenses in the case to

t he degree which such fees and expenses m ght be recovered

under the provisions of the Equal Access to Justice Act.

Captain Scott agreed to this to the extent that he was

certain that the FAA's action agai nst himwas not
(continued.))
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This information raises two i nmedi ate questions. First, my
we reasonably rely on M. Konop's statenents regarding the
al | eged contingency fee arrangenent? Second, is there a |legal or
policy bar to granting EAJA fees in the context of contingent fee
arrangenent s?

As to the first question, the Adm ni strator suggests that
this information is not credible. Wiile we could remand this
issue to the | aw judge for a determ nation of M. Konop's
credibility in making these statenents at this tinme, we see no
need to do so. W think it is emnently reasonable to assune
that, were they aware of its availability, respondents and their
attorneys/representatives would unifornly agree to contingent pay
arrangenents in appropriate circunstances. Accordingly, we wll
assune that applicant and M. Konop had the arrangenment M. Konop
has descri bed.?

The second question raises nmuch nore difficult issues.

There is no direct statutory prohibition against contingency fee

(..conti nued)
substantially justified, and to the extent that he agreed to
make conpensatory tinme available to other airman (as
descri bed above) to whatever degree | would be required to
expend ny own tine and effort.

> The Administrator suggests that M. Konop created this
"agreenent" only afterwards, to respond to the |aw judge’s
decision. As noted, we believe the appropriate course is to
assunme the existence of a contingency fee arrangenent. Further,
the Admnistrator's attenpt now to portray this issue as

sonmet hing M. Konop should have clarified earlier is belied by
the Admnistrator's own failure earlier to argue that applicant’s
apparent lack of liability for representation costs nerited
outright dism ssal of the application.
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arrangenments in the agency EAJA statute, 5 U S.C. 504, and we
have | ocated no case under that statute dealing directly with the
question before us. There are, however, a nunmber of circuit
court decisions exploring the issue of contingency fees and ot her
paynment arrangenents for judicial proceedings under related fee-
shifting statutes that are informative.

Title 28 U.S.C. 2412, an EAJA-type statute governing civil
actions brought by or against the United States, provides for
recovery of “fees and other expenses . . . incurred by [a
prevailing] party.” One case is especially illustrative.?®

In Phillips v. General Services Adm nistration, 924 F. 2d

1577 (Fed.Cir. 1990), an attorney accepted $2500 froma client
for prior work perforned, with the express understandi ng that,

for contenplated future work, if there were a recovery under

EAJA, the client would give all the award to the attorney. The
United States, on behalf of the defendant agency, argued that the
client was entitled only to $2500 EAJA recovery: what she had
paid and was obligated to pay. The court concl uded instead that
the client "incurred" fees in the amount of whatever award was
made. The court stated (924 F.2d 1582-1583):

[We construe the fee arrangenent between Phillips and her

® The | aw judge offers a thorough review of this case |law, and
his conclusions are not inconsistent with ours. |Instead, they
proceed froma different premse: that Captain Scott was under no
obligation to his representatives. Wth the contingency
agreenent before us, our conclusions are different fromthose of
the | aw j udge because the facts before us have changed.
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attorney to nean that if an award of attorney fees is
obt ai ned on her behalf she is obligated to turn it over to
her attorney. |In this sense, Phillips incurs the attorney
fees that may be awarded her. On the other hand, if no fee
award is made to her, she does not have any obligation to
pay any further fees to her attorney fromher own resources.
. . Inherent in the agreenent is an intention on the part
of M. Phillips to be obligated to her counsel for fees
properly obtai nabl e under the statute. Mreover, the policy
of the statute is to pay non-enhanced fees for |egal
services actually rendered. . . . Further, we hold that to
be “incurred” within the neaning of a fee shifting statute,
there nmust al so be an express or inplied agreenent that the
fee award will be paid over to the |legal representative.

S.E.C. v. Conserv Corp., 908 F.2d 1407 (8th Cr. 1990),

di scusses the policy of fee shifting. |In that case, an enpl oyee
of Conserv was the prevailing party, the enpl oyee and Conserv had
agreed that Conserv woul d assune all |egal expenses, and
Conmserv's insurance conpany was obliged to rei nburse Conserv.

The enpl oyee was found not to have incurred any | egal expenses
because he was not obliged to pay. The court noted:

The central objective of the EAJA, and of section
2412(d) (1) (A) in particular, was to encourage relatively

i npecuni ous private parties to chall enge unreasonabl e or
oppressive governnmental behavior by relieving such parties
of the fear of incurring large litigation expenses.

Achi evenent of that end, it was believed, would pronote
three nore general goals. First, Congress hoped to provide
relief to the victins of abusive governnental conduct, to
enable them to vindicate their rights w thout assum ng

enor nous financial burdens. Second, it sought to reduce the
i nci dence of such abuse, and it anticipated that the
prospect of paying sizable awards of attorneys’ fees, when
they overstepped their authority and were challenged in
court, would induce adm nistrators to behave nore
responsibly in the future. Third, by exposing a greater
nunber of governnental actions to adversarial testing,
Congress hoped to refine the admnistration of federal |aw -
- to foster greater precision, efficiency and fairness in
the interpretation of statutes and in the formul ation and
enf orcement of governnental regul ations.

Conmserv at 1415, citing Spencer v. NLRB, 712 F.2d 539, 549-550
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(D.C. Gr. 1983). See also League of Wonen Voters of California

v. F.C.C., 798 F.2d 1255 (9'" Gir. 1986).

Fi nding that a contingency fee arrangenent does not prohibit
EAJA recovery and that one existed here obviates many of the
i ssues the | aw judge addressed. However, two of those issues
merit some comment. First, the |law judge s conclusion that the
Board's rule, at 49 CF. R 826.6(a), is inconsistent with the
statute and interpretive case |law and therefore should not be
foll owed requires comment. That rule authorizes EAJA awards
“even if the services were nade avail able wi thout charge or at a
reduced rate to the applicant.” The |law judge's review of the
hi story of that rule through the Adm ni strative Conference of the
United States’ Mddel Rules is accurate. However, the
Adm ni strative Conference al so acknowl edged the i ssue of possible
recovery of fees by those who incurred no obligation to pay (such
as pro se litigants), and chose to | eave that question
unanswered. The nodel rule left the issue open for the agencies
to apply. The authorization in the nodel rule (which we adopted)
to recover for services provided w thout charge, furthernore,
reflects past and current case |aw, as di scussed above and, in
any case, nmay not be waived by a | aw judge.

Second, and al t hough we share the | aw judge’s concerns, in
general, we do not think an EAJA award here equates to an

i nappropriate "windfall" to Captain Scott.’ While that m ght

" EAJA requires that the award go to the individual; it may not
go directly to counsel
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have been the case were he not obligated under a contingency fee
arrangenment, that arrangenent renoves any w ndfall by providing
that applicant forward any award to counsel (or agent) (as
Phillips requires). Thus, his representatives can receive sone

measure of recovery for their efforts. Accord Bl anchard v.

Bergeron, 489 U. S. 87 (1989).

Overall, it is clear that the courts have, through various
mechani snms, created a body of law that permts fee shifting when
doing so will reduce econom c deterrents faced by individuals who
wi sh to vindicate their rights as against the governnment.

Qur decision is consistent with these principles.

Havi ng determ ned that applicant is not precluded from

recovery, we turn to the various other errors applicant ascribes

to the law judge's alternative findings.

2. Propriety and reasonabl eness of the sought fees and
expenses.
a. M. Konop's hourly rate. The | aw judge concl uded that

the statutory fee guidance (a maxi numrate of $75/ hour, as

i ncreased by the Consuner Price |ndex, see 49 C.F.R 826) applied
only to attorneys, and that non-attorney representatives should
receive a |l esser hourly rate because EAJA-type st at utes,
including 5 U S.C. 504, differentiate between attorneys and
agents. For the period in which M. Konop was applicant's
representative, the |law judge adopted an hourly paynent rate
equal to 75 percent of the maxi mum aut hori zed.

W agree with the | aw judge that fee awards must be based on
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customary, prevailing nmarket rates, and nay not exceed those
anounts even if the maxi num perm ssible rate is higher.
Neverthel ess, we do not read 5 U S.C. 504 as precluding
application of the maxi mum anount to non-attorney
representatives, provided the other conditions are net. The
rel evant statutory |anguage of 8 504(b)(1)(A) provides that:

"fees and ot her expenses" includes the reasonabl e expenses
of expert w tnesses, the reasonabl e cost of any study,

anal ysis, engineering report, test, or project which is
found by the agency to be necessary for the preparation of
the party's case, and reasonable attorney or agent fees (The
anmount of fees awarded under this section shall be based
upon prevailing market rates for the kind and quality of the
services furnished, except that (i) no expert w tness shal
be conpensated at a rate in excess of the highest rate of
conpensation for expert w tnesses paid by the agency
involved, and (ii) attorney or agent fees shall not be
awarded in excess of $75 per hour unless the agency

determ nes by regulation that an increase in the cost of
Tving or a special factor, such as the limted availability
of qualified attorneys or agents for the proceedi ngs
involved, justifies a higher fee.) (Enphasis added.)

|f the non-attorney’s tine is excessive, the correcting
approach is by way of adjustnent in the authorized hours, not the
fee rate, if that rate is the "prevailing market rate for the
kind and quality of the services furnished."

We agree entirely with the |law judge’'s comment that the
application does not establish the prevailing market hourly rate
for non-attorney representative services, nor do M. Konop’s

subm ssions regardi ng his background and experience. See Hensley

v. Eckerhard, 461 U. S. 424 (1983); Norman v. Housing Authority of

City of Montgomery, 836 F.2d 1292 (11'" Gir. 1988). It was

applicant’s responsibility to offer such proof, and he failed to

do so, even on appeal here. Under the circunstances, the | aw
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judge’ s adoption of 75% of the maxinmum all owable to attorneys is
a reasonable estimation. Applicant’s appeal in this regard is,
t herefore, deni ed.

Applicant al so asks that fees be enhanced to reflect, for
all years, the hourly rate available in the year of the Board' s
final order. This request is denied. Title 5 U S. C. 504 was not
intended to guarantee that award recipients be made whol e.

Pierce v. Underwood, 487 U S. 552 (1988). Mbreover, the grounds

cited for the enhancenent -- delay in the proceedings -- could
produce enhancenent in every case. Applicant has not shown any
exceptional delay in this case.® Further, cost of |iving
increases (i.e., inflation) have already been incorporated into
t he maxi mum hourly rates through the Board s anendnent to Part
826 raising the maxi mum all owabl e rate (and applicant’s hourly

recovery) to reflect the Consuner Price Index. See also Pierce,

supra at 574 (contingency agreenent is not a special factor
war ranti ng enhancenent of fee award).

b. Awar ded hours. The | aw judge concl uded that the hours

claimed for Messrs. Konop, Lyon, and Daisey (the latter two his

t echni cal experts) were excessive and reduced them?® A

8 The court in Hirschey v. F.EERC., 777 F.2d 1 (D.C. Cir. 1985),
chose to apply the nost current cost-of-living adjusted ceiling
to all years’ fees to conpensate for a delay caused by “a
paperwork error in the Court Clerk’s office” that “greatly

del ayed” consideration of the fees claim(id. at 2).

° The | aw judge al so excluded outright those hours that were
expended by M. Konop and others prior to instigation of these
proceedi ngs before the Board. As the |law judge correctly noted,
representation prior to the Admnistrator's issuance of an order
(continued..)
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determ nation of hours reasonably expended is largely a
subj ective process. One of the oft-cited statenents of workable

guidelines is in Copeland v. United States, 641 F.2d 880, 891

(D.C. Gr. 1980):

In the private sector, "billing judgnent' is an

i nportant conponent in fee setting. It is no |less

inmportant [in EAJA-type awards cases]. Hours that are

not properly billed to one's client are al so not

properly billed to one's adversary pursuant to

statutory authority.
I ncluded within this notion is the principle that claimnts
"should make a good faith effort to exclude froma fee request
hours that are excessive, redundant, or otherw se unnecessary[.]"

Hensl ey v. Eckerhart, 461 U S. 424, 434 (1983). Excessive hours

are those for which a | awer (or representative) "would not bill
a client of neans who [is] seriously intent on vindicating
simlar rights, recognizing that in the private sector the
economcally rational person engages in sone cost benefit
analysis." Norman, 836 F.2d at 1301. Finally, Part 826.6(c) of
our rules states, in part, that:

In determ ning the reasonabl eness of the fee sought for
an attorney, agent, or expert wtness, the

(..conti nued)

of suspension of Captain Scott's pilot certificate is not
conpensabl e because of an absence of adversarial proceedings, as
requi red by the Adm nistrative Procedure Act and our own

regul ations. See Barth v. Del Bal zo, NTSB Order No. EA-3833

(1993) (discussing 5 U S.C. §504(b)(1)(C and 49 C.F.R 826.3 and
concl udi ng that an FAA suspension or revocation order is required
before a proceeding is adversarial for purposes of the EAJA).
Appl i cant has not appeal ed on this point although the |aw judge
set the critical date not as the date of the Admnistrator’s
order (March 28, 1991), but as the date of applicant’s appeal
(April 8, 1991).
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adm nistrative | aw judge shall consider the foll ow ng:

* * %

(3) The tinme actually spent in the representation
of the applicant;

(4) The time reasonably spent in light of the
difficulty or conplexity of the issues in the
proceedi ng; and

(5) Such other factors as nmay bear on the val ue
of the services provided.

Applicant criticizes the law judge's allegedly arbitrary
met hod of reducing allowed hours, but a certain anount of
hi ndsi ght and arbitrariness is inherent in this process short of
accepting all of applicant’s presentation. Every |awer who
considers a fee application will likely have a different view as
to what hours one should not bill a client. Overall, and with
sonme limted exceptions, we think the | aw judge reasonably
attenpted to fulfill his obligations under our rules. See, e.g.,

Application of Docherty, NTSB Order No. EA-4385 (1995). Indeed,

we have in the past noted M. Konop’s tendency toward excessive

hours. Application of N colai, NTSB Order No. EA-3951 (1993).

We decline to overturn the |law judge for follow ng our | ead.
Al t hough applicant clains the | aw judge’s deci sion

constitutes doubl e punishnment under Norman, supra, we disagree.

0 Billing judgment “must necessarily nmean that the hours
excluded are those that would be unreasonable to bill a client
and therefore to one’s adversary irrespective of the skill,
reputation or experience of counsel. . . . If it were otherw se,

an inexperienced or unskilled attorney would face a doubl e
penalty. First, his hourly rate would be | owered and second, his
time reduced.” Norman, supra, at 1301, citing Hensley, supra.
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Even within that construct, we nust exclude excessive billings."
Id.

C. Addi ti onal fees and expenses submtted on appeal. For

this appeal, applicant has suppl enented the EAJA cl ai m he nmade
before the law judge with additional fees and expenses.

First, applicant asserts that "where Captain Scott did not
previously request charges for the fees and expenses associ at ed
with Answering FAA counsel's appeal of the underlying decision,
those fees and expenses have been requested here."” Second Appeal
at footnote 93. W deny this additional claim it is an inproper
and al together unjustified attenpt to introduce new evi dence on a
matter that should have and coul d easily have been presented
before the | aw j udge. *?

Second, applicant has also submtted a claimfor fees
incurred for the preparation by M. Konop of this appeal. For
this work, M. Konop has clainmed a total of 85 hours at a rate of
$125/ hour. For the reasons discussed above, we will nodify M.

Konop' s conpensabl e rate from $125/ hour to $95/ hour.*® Eighty-

W will, however, increase the law judge’s award for: (1) the
11/19/91 and 11/ 20/ 91 case review and hearing hours for Messrs.
Konop, Lyon, and Daisey to the anmounts applicant originally
submtted; and (2) Messrs. Konop and Lyon’s hotel bills of $270
for 11/20/91. W agree with the law judge as to the latter item
that bills would confirmthese expenses. By the sane token,
however, the | aw judge did not request substantiation, as he may
(49 CF. R 826.23), and we are unaware of any case where we have
taken such a rigid approach to this or another simlar expense.

12 See Hinson v. Larson, EA-4408, note 7 (1995).

3 This rate is derived using the law judge's formula (EAJA
(continued.))
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five hours is a significant anmount of time to be expended on this
appeal, and we consider sone of the work redundant and excessive.
For exanple, the brief contains 15 pages of unnecessary
di scussion of the merits of the underlying enforcenent action.
Billing itens for “ALJ citation review and “case and | aw
research” are redundant. Overall, | ooking at the hours that
could reasonably be billed to a client regardl ess of the skill,
reputation or experience of counsel, we will reduce M. Konop’'s
al | oned hours by one-third.*

Third, applicant has not discussed but has submtted a claim
for $776 at $125/hr (6.1 hours) for M. Konop’s work in February
and March of 1995, and entitled “FAA Unauthorized Brief.” W
will authorize recovery at $95/ hr for 2 hours (and authorize the
$8.50 in expenses). This mnor procedural matter did not warrant
the hours applicant commtted to it, especially in view of the
cl ear precedent giving the | aw judge consi derabl e procedural

di scretion.

(..conti nued)
decision at 19), which we have adopted in light of a |lack of
better information fromapplicant. The calculation is as

follows: (1995 CPI x 1981 hourly fee cap) , 1981 CPI = 1995
hourly fee cap; 1995 hourly fee cap x 75% = M. Konop's

conpensabl e rate. Thus, we conpute (152.4 x $75/hour) , 90.9 =
$126/ hour; $126/ hour x 75% = $95/ hour.

 Thus, fees for preparing Applicant’s Second Appeal wll be
conpensated in the anount of $4415 (57 hours x $95/hr).

Applicant has also submtted a claimfor $59.80 in expenses
related to this appeal. These costs reflect parking, driving

m | eage, duplication and postage expenses and are reasonable. W
therefore grant this claim
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d. Fees and expenses for Air Line Pilots Association

(ALPA). Applicant appeals the | aw judge’s disallow ng of al
clains by ALPA attorneys Small and Donmholt. He clains that the
uni on shoul d be considered a | egal aid organization and
conpensated at prevailing market levels, just as private firm
attorneys. He cites our rule, at 8 826.6(c) in support of the
proposition that this standard should apply where ALPA | egal
services were provided in furtherance of air safety. On the
ot her hand, the Konop affidavit states that ALPA representation
is not aright and was not guaranteed in this case (Y 8), and
that the fees would go to the lawers, not ALPA (“it was
understood that the attorneys would then do whatever they w shed
with the fees”) (1 20). In the new billing sunmaries for Messrs.
Donmholt and Small (Addenda F and G to Applicant’s Second Appeal),
it states that the award will go to the attorneys, but that “the
attorneys will likely turn any noney over to the Air Line Pilots’
Associ ation.” Union expenses would go to the union. 1d.*

W agree with the law judge’s ultimte conclusion that, in
this case, fees and expenses related to ALPA enpl oyees shoul d not

be recovered. In Devine v. National Treasury Enpl oyees Uni on,

805 F.2d 384 (Fed. Cir. 1986), the court distinguished the
general rule awarding prevailing nmarket rates regardl ess of
actual, |lower fees and concluded that, if attorneys were sal aried

enpl oyees of the union, if the attorneys were providing prepaid

1> Applicant does not explain how clai med ALPA paral egal hours
woul d be handl ed.
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| egal services, and if the fees went to the union, only the
union’s costs could be awarded. The basis of this conclusion was
the American Bar Association’s Code of Professional
Responsibility, which requires that prepaid | egal services plans
derive no profit. Thus, if we consider the ALPA programto be a
prepaid | egal services plan, as sone of applicant’s argunents
suggest, an award at the basis proposed by applicant is
specifically prohibited.

On the other hand, if as applicant alternatively argues the
princi ples of Devine do not apply, we remain unwilling to make an
award here. Messrs. Donholt, Small, and Konop do not offer a
consi stent, conplete explanation of their arrangenent or of
ALPA's official position or expectation. W would, of course,
not favor a result where fees were transmtted fromapplicant to
ALPA attorneys personally, wth no guarantee they would be turned
over to ALPA, if the work was done while on official duty at
ALPA.  Applicant has had nunerous opportunities to offer a ful
expl anation, and clearly was on notice of the need to do so. The
nost egregious exanple in this regard is the work ALPA did before
M. Konop becane applicant’s representative.

e. Summary of awarded fees and expenses.

For the work prior to the EAJA decision and consi dered by

6 Applicant is advised that as to this and any other matter in

t hi s deci sion where our conclusion is based on a | ack of proof,
we w Il not consider any further new evidence or explanation, in
what ever form applicant mght submt in the future. W have

gi ven applicant nore than enough | eeway.
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the | aw judge, applicant is awarded the anount established by the
law judge, with the addition of: $270 in hotel expenses for
Messrs. Konop and Lyon; and case preparation and hearing
attendance fees for Messrs. Konop, Lyon, and Dai sey,
respectively, in the additional anmounts of $200, $378.18,! and
$227.52, for a total of $9,180.21 (the law judge's $8,374.51 with
t he above additions).

For work by M. Konop subsequent to the |aw judge’s
deci sion, we award $4,673.30 ($4, 415 fees and $59. 80 expenses)
for the second appeal, and $198.50 for the “Unauthorized FAA
Brief,” for a total award for this proceeding of $13, 853.51.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The applicant’s appeal is granted to the extent set
forth in this decision and is otherw se denied; and

2. The Adm ni strator shall pay the applicant a total of

$13, 853. 51.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

In the law judge’s reconputation of M. Daisey’s fees, he
apparently unintentionally omtted certain of this anount,
intending to omt 1 hour, but omtting 8 hours of fees.



